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_ Elizabeth Galley, Cornelis Janſe, Maſter, 


Cornelius Janſe, an Inhabitant of the City of Rotterdam, and a Sub- 
ject of their High Mightineſſes the States General of the United Pro“ 
vinces, the Maſter of the ſaid Ship, claiming the ſame, and the | Claimant 
Goods therein, and therewith ſeized, as being the true, lawful, and ſole and 
Property of Meſſrs. Peter Vander Wallen, John Coftart and Sos, Appellant, 
the Widow Hamilton and Meyners, and Others, all of the. i 
Rotterdam Ne, and Subjects of their ſaid High Mightineſſes, | 


50 3 


James Devereux, Commander of # the Private Ship of uw ar the St. George, 
„% 2 85 


Captors 
AND 


END Ref ondents: 
Aken Wanton, Commander of tbe Private Ship of I, ar th George, - r 


3 'C FT E of the Claimant and Appellant. 


their High Hightineſſes the States General; and was built by their Order, and for their own proper 


Account, at Rotterdam, in the Year 1742; and has ever ſince continued to belong to them, as fully ne 


appears by the Ship's Papers, and preparatory Examinations, taken and exhibited in this Cauſe. 


. TTY April >5th, The Owners of this Ship, and the Widow Hamilton and Meyners, and others, Merchants at Rotterdam, having 
1 rg en- agreed and concluded to unite, in freighting a Ship together, and to ſend her on a Voyaye to the Weſt Indies, on 
their own particular Account, did by a  Charterparty, "duly entered into, before a Notary Publick, by them and 
the ſaid Cornelis Janſe, the Maſter, freight the ſaid Ship, for a Voyage from Rotterdam to St, Huſtatia, Curacoa, or 0 
any other permitted Places, in the Veſt Judit, where the Maſter was to deliver the Cargo, which they ſhould put 11 
on board, and then take in a homeward Cargo, on their own Account, and return with the ſame to Rotterdam; 5 


ancd, agreeable to the ſaid Charterparty, a Crew, of about Twenty-three Mariners, was hired by the Maſter 3 
> and a Contract or Muſter-Roll was by them entered into, and ſigned for the Performance of the faid Voyage. 


b WV H E fad Ship Elizabeth Galley i is, ern all TOP a Dutch Ship, ad the ſole Froperty 5 Maſhevrs 1 
Peter Vander Wallen, John Coſſart and Sons, and others, all Merchants of Rotterdam, and Subjects of _ 


Purfuant to the ſaid Charterparty, the ſaid Owners and F reighters did lade and put on board this ie, at 35 


5 eee, for the Voyage aſoreſaid, and for and on their own \ ſole Account and Riſque, a Cargo conſiſting of 


8 Wines, Beer, Coals, Bricks, Boards, Hoops, Iron Pots, Sugar Forms, Flour, Butter, Nails, Soap, and ſundry | | 


other Goods; and did cor lign the ſame to Anibony Spyns, a Burgher of Segwart, and a Subject of the States 3 * 
5 General, whom the ſaid Owners and F reighters had agreed to ſend: upon this Voyage, as their Factor and Agent. — 
in the Capacity of Super- Cargo of the Ship; with Power and Authority, on his Arrival in the Jeſt Indies, to ie "I 


9 And diſpoſe of the ſaid Goods, and with the Produce thereof, to purchaſe for them a Return Cargo for Rotterdam. 


Belides this Lading, the ſaid Anthony Spyns, and Cornelis Janſe, took on board at Rotterdam, on their own 3 


private Account, ſome other Goods as their private Adventures: — But no Part of the Goods and Lading, ſhipt 


3 Rotterdam, on the outward Voyage, conſiſted of contraband or prohibired Goods, as may: pra wy" the Invoices 


on board. 
- May 44. 3 


4 ys Licence, Dutch IWeſt India Company, was alſo granted to him for St. Euſtatia and Curacoa, & e. e 
Aich. I be aforefaid Goods being put on board, the Maſter, who is the preſent Appellant, ſigned a Bill of - Lading for pn 
5 'n 1 c Lee dle whole Cargo, ſetting forth the ſeveral Particulars thereof, as the ſame are enumerated in the Invoice ; and it is 
Bill © ng. 


therein declared, that the ſaid Cargo had been received on board from the Widow Hamilton and Meyners (who were 
Part-owners and acted for the others) for Account and Riſque of the ſeveral Perſons mentioned in the Charterparty, 
and Atteſtations; all which he promiſes 10 deliver at Curacoa, to Mr. Anthony Spyns, and, in caſe of his Death, to | 


himſelf (Cornelis Janſe); the ſaid Goods paying Freight according to Charterparty. 


- Property of the 


TT TPP. 8 Magiſtrates of Rotterdam, by the Owners of the Ship and Goods, ſoon after the Lading was put on board ; and it = 
BY tthercby fully appears, that Meſſieurs Jan Coſſart and Sons, Meſſieurs the Widow Hamilton and Meyners, Meſſieurs  _ 
"I Jan Ofy and Son, Meſſieurs Peter and Rudolph Balde, and Mr. Peter Vander Wallen, all Merchants living at Rot- 


: * AroQions 0 he. Upon the Maſter's ſigning the Bills of Lading for the ſaid Cargo, bis Owneis gave him Inſtructions in W. riting, 15 
Matter. to the following Effect: — That he was, by the Firſt good Opportunity, to ſail from Helvoctſluys, for Curacoa ; 


terdam, and Subjects of the States General, were the real Owners of the aforeſaid Lading; and that the whole 


Hf Undertaking concerns them only, and ſolely, excluſi ive of any other Perſon what ſorver and that none of the Subjefts | 8 
of the Powers at War are participating, or holding, any the leaſt Part, Share, or Portion, in the ſaid Undertaking, | 


either as lo the Goods that are to be exported, or imported, in the ſaid Ship direftly or indirectiy. 


* and, in caſe the Wind ſhould then be eaſterly, he was to go through the Channel, but, if ſoutherly, he was in ſuch 
apply to their Correſpondents Meſſicurs Schooneboom and Viſſer, and defire their Aftiſtance and good Advices in 


be reladen with ſuch Goods as ſhould be thought proper for their Account; but in caſe this could not be done 


immediately, or if the preſent Cargo ſhould not be lufficient to purchaſe a full Lading {cr the Ship, then the Maſter 


was to take in Googls on Freight ; ; but he was not to ſtay longer at Curacon than Four Months after which 


in caſe of Neceſſity; — and in caſe he ſhould, in his outward or home ward V oyace, be ſtop or. brought into 


* 


* 


aid Maſter had never been at Curacao), he was thereby enjoined to take particular Cave not to drive, by the flirong 
c 


OM Anchor, and go on n Shore at Curacoa, and Hake a regular Proteſt againſt this Accident, ar kd procure a Certif;- 


he Owners wad Maſter of this Ship, having, aon Oath, inf the Mipiſtraies of Roiterdem, wa 6 
p to be a Dutch Ship, the Maſter obtained from them the uſual Paſſport or Sea Brief; and a Licence, from the 85 


Caſe to go North about: — That, upon the Ship's Arrival at Curacoa, he. or the Super- Cargo hond immediately 


the Diſpoſal of the Cargo; and then unlade the Ship with all poſſible Expedition: — That then The Ship ſhould | 


time the Ship was to depart from Curacoa, and fail directly for Rolter dam, without flopping an y-where, unless 


Port, by any Engliſh or French Ship of War, he was ordered to produce his Papers, to ſhew that Ship: and 
Goods were really Datch Property, and that the Ship was bound from one Dutch Port ro another; and (as the 


Currents, paſt the Harbour of the ſaid Ifland ; bur, if this ſhould happen, he was immediately to drop his 
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— nt thereupon foi the Gerner * then he was to get his Ship under Sail, ah my to beat to wind · 
© ward ; but, if he found this impoſſible, he was, in ſuch Caſe, to ſail ſo far to the northward, as to be able to 
© make the Iſland of Curacoa; and, in caſe he ſhould in that Rout meet with any Englifs or French Ships of War, 
he was then to produce to them the Certificate of the Governor of Curacea, and the Proteſt he had made there, 
in order to ſhew by what Accident he came in that Rout; — and theſe Inſtructions concluded with charging the 
© Maſter, not to take in any Goods on Freight that are contraband.” _ 
Meſſieurs the Widow Hamilton and Meyners, being the principal Managers for this Ship and Cargo, and directing 
the whole for themſelves and the other Owners thereof, gave the Maſter Two Letters of Recommendation, the 
one directed to Mr. Solomon Nunes Redendo, and the other to Meſſicurs Schoneboom and Viſſer, at Curacoa, deſiring 
them to aſſiſt the ſaid Maſter, and the ſaid Mr. Spyns the Super- Cargo, with their AUVIee,”: in the Sale of the pre- 
ſent. Cargo, and with regard to the Returns to be laden on board for Rotterdam. 
„ June ah, The Ship thus loaded, and being provided with every regular and neceſſary Document, to prove her Property, 
ip fails from Rot- P 8 P perty 
dam. and that of her Cargo, to be, beyond a Doubt, in Dutch Subjects, ſet ſail on her ſaid intended Voyage for 
f Jure 23d. Curacoa.—And on the 23d Day of the ſame Month, being in the Latitude of Forty-five Degrees Twenty-five 
Wopped andexamin- Minutes North, and Longitude Thirty-five Degrees Forty-cight Minutes Weſt, was met with by Four Engliſh 
4H r Men of War; who, after carefully examining and peruſing her Papers, were ſo well ſatisfied that the ſaid Ship and 
ſcaled, „ud Cargo were Dutch Property, and that ſhe was bound to Curacoa or S.. Euſtatia, that hey diſmiſſed ber, and wiſhed 
| the Maſter a fate Voyage. 
Ie Appellant, having never been at the INand of Curacoa, as has been already mentioned, miſtook his Courſe, ; 
and got below the ſaid INand a conſiderable Way; but did not diſcover his Miſtake till about the Twentieth of Fuly, 
when, coming within Sight of Land, he found, by Obſervations that were made, that the Ship had got to Leeward 
of Cape Cabroon, on the North-eaſt Point of the Iſland of Hiſpaniola and, as his Water and Firewood were nearly 
expended, he determined to ſteer along Shore, and put into Cape Franpois, or ſome other convenient Port, on 
the ſaid Iſland of Hiſpaniola, in order to ſupply himſelf with ſuch Neceſſaries as he ſtood in need of, and 
1 "TY with no other View or Intention whatſoever; but on the next Day, being the 21ſt of July, the St. George 
Pip e taken, Privateer, Captain James Devereux Commander, and the George Privateer, Captain Benjamin Wanton Commander, 
© appeared in Sight, and, coming up with the Elizabeth Galley, they ſeized both Ship and Cargo, and then carried 
the Ship to Monte Chriſti in Hiſpaniola, where they detained her till the 27th July, and then carried her from thence _ 
to New Jork, notwithſtanding the Appellant produced, and ſhewed to them, his Ship's Papers and Documents (as 
he had before done to the Captains of the above-mentioned Four Engliſh Men of War), by which it fully and 
clearly appeared, that both Ship and Cargo were Dutch Property, and were actually deſtined for, and originally 
____ bourd to, Caraiens and that the was intended to have . to that Iland, bad it not been for the aforefaiq 5 


= "ne Accident. 5 
= Aug. 19h. The Captors and n nts this Ship and Cargoi into he Port of New. Y ok And Hanis Dies het . 
_— 36”. they exhibired a Libel againſt the ſaid Ship and Goods ; ſetting forth the Capture thereof, and alleging the ſame to 
e Property, and n e a  Monition was en decreed, returnable on the 12th = 
of September. 


Before the Return of the Monition, the Maſter gave in 1 Claim, far the Ship, and for the Goods, on \ behalf "HE 
nin and the ſeveral Owners thereof, being all Subjects of the States General, and for Coſts and Damages; and 
be alſo claimed the Benefit of the reaty of 1674 and chis Claim Was — 0 75 verified, upon Oath of the Claimant, 
BY and exhibited. = 
Cornelis Janſt. the Maſter, b . the 8 Martings 1 the Carpenter, and EZ de Nee, FR 
the Cook, of this Dutch Ship, were examined: * the . on the in Interrogatories. 5 


e. , 12th; And the Monition was returned. | . 
. = 18th. Beſides the ſaid Four Witneſſes, ed on the ſtanding Toterrogutories, the Captors 3 = bi 5 
= "—_—_ Set of Interrogatories, adapted to the particular Circumſtances of this Caſe, upon which they very improperly 5 
1 and irregularly examined, not only Three other Witneſſes, but alſo the Carpenter and the Cook, who had, almoſt 4 5 


| Monib before, been already examined, upon the ſtanding Interrogatories. : 
x Fe: Appellant does not take Nautica of theſe Second Examinations, with a View af ia to the reading a 5 
—_ them, or from any Apprehenſion that they can hurt his Cauſe ; for, inſtead thereof, they do ſtrongly ſupport 1 
8 Claim, and the Evidence which the Four former Witneſſes had: given: But mention is made of them, in order 
only to ſhew what irregular Steps the Captors have taken, and che Court below have allowed, to w (if they CR 
rr MZ could) the Condemnation of this Ship and Cargo. Ee 
The preparatory Examinations of the Four. Firſt Witneſſes on the Landing: 1 fully prove and 1 75 
5 verify the Claim, and the ſeveral F acts therein fer fort! h by the Claimants z S and the materia] Faun and Subſtance of 88 
OD Thom are as follow. e 
Cornelis Janſe, the Maſter, ſays, by That the Ship and 8 were — 5 11h: fob web. near Mente Chriſti, : 
by the ſaid Captors, and carried into that Port, and from thence to New York —T hat the Ship, when taken, be- 
+ longed to Dutch Subjects, reſiding at Rotterdam, and carried Dutch Colours ; ; and that he has known ber ever 5 „ 
« lince ſhe was built, which was at Rotterdam, in 1742. 
That the Voyage began at Rotterdam, and was to has cada 1 That ſhe had: n0 probibited ER on * 
board: That her Cargo was laden at Rotterdam, was the Property of ſeveral Dutch Merchants there, and was 
to be delivered at Curacoa; and that the Bills of Lading he ſigned for the fame were all of the ſame Tenor, and 
none of them were colourable : And that he was, after the Delivery and Sale of his outward Cargo, to take in 
'* ſuca free and permitted Goods as the Super- Cargo ſhould ſhip on board ; 3 and that then the e was to return 
© diredlly to Rotterdam. 8 
That he has delivered up all his Ship? 8 Papers (except his Fi 711 bah ad that no Papers have, at any 1 
5 time, been thrown over- board, deſtroyed, or concealed.* _ 5 
1 + Anthony Spyns, the Super-Cargo, confirms, in almoſt every Particular, the Evidence of the Maſter ; ; 5 fully 
= „ proves, that the Ship and Cargo were Dutch Property — That the Voyage was intended to be from Rotterdam to 
| © Curacoa, and back again to Rotterdam — That none of the Ship's Papers have been deſtroyed or concealed—And 
that they were all fair, and not colourable.” 5 
© The Carpenter and Cook, who were alſo examined on theſe Standing Interrogatories, do likewiſe e the | 
© Depeſitions of the Maſter and Super-Cargo, ſo far as the Facts have come to their Knowlege : And wad both de- 
dclare, That no Papers have been deſtroyed or concealed.“ 
Theſe Four preparatory Examinations, and the Ship's Papers (which are the only legal Proof or Evidence 
which can be offered, or ought to be admitted, in the preſent Caſe), not appearing to the Captors ſufficient to ob- 
tain a Condemnation of this Ship and Goods; but, on the contrary, it thereby appearing, beyond all doubt, that 
both Ship and Goods were Dutch Property, and that the Voyage was really from one Dutch Port to another; and 
the Captors therefore apprehending, that, upon ſuch ſtrong Evidence, the Claim muſt be admitted, and the Ship 
and Goods reſtored to the Claimant, they prepared another Set of particular Interrogatorics, upon which they 
examined Five Witneſſes, as has been before obſerved. 
The principal Deſign of theſe Interrogatories and Second Examinations were calculated to ſhew, that this Ship * 
was not in fact bound 1 to Curacoa, but was really intended and deſtined for Cape Francois — But in this the Caprars 7 
5 found 3h: 
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found themſelves greatly miſtaken for theſe Five Witneſſes not bs confirm the Four Examin: 1 15 ns taken on the 
Standing Interrogatories, but farther ſay, That the Ship was really out of her Reckoning, and that they did net know 
when they were in the Latitude of Curacoa (which accounts for their miſſing that Iſland, and being ſo near that of 
Hiſpaniola)—And they further ſay, That they never heard of the Ship s being intended for Cape Frongois ; but that 
the original Deſtination of the Voyage was for Curacoa. 

Publication of the Depoſitions having been decreed, Lewis Morris, Eſq; the Judge of the V ice- Admiralty Court 
of New York, aſſigned the Cauſe to be heard on the next Day. 
And accordingly it was heard; and the Judge took time, to the 6th of October, to give Sentence. 
And, upon the 6th of OZober, the ſaid Judge gave his Sentence in the Cauſe ; and in it he admits, that, by the 


; Shipana Goods con- Ship? s Papers, it appears that the Ship was bound to Curacoa, or to St. Euſtatia; aud that the Cargo was conſigned 


to Merchants at Curacoa ; and that the Mariners were ſhipped for Curacoa or St. Euſtatia—But he lays, That what- 
ever Pretenſions the Captain may make, it appears clear to him (the Judge), hat the Ship was bound to n 


And that the Pretence of their miſſing the land of Curacoa, by their bad Reckoning, can have no Weight c ith 


hin—And therefore, and for other Reaſons, he declares upon the Whole, That he is clearly of Opinion, that the 
| Ship and Cargo are [French Property — That ſhe was bound to Cape Francois, or ſome French Port upon the Iſland of 
| Hiſpanioela— And that, as being French Property, he did adjudge and condemn ber and ber Cargo as lawful Prize, 
for the Ute of the Captors, &c. _ 
On the next Day, the Proctor for the Claimant prayed Leave to Appeal from the aid Sentence, or Decree of 
Condemnation ; which Appeal being filed, was granted, upon the Claimant and Appellant's giving Security. And 


then he did, with Two Merchants of New York, enter into a Bond or Recognizance, whereby They did bind and 


_ oblige themſelves effectually to proſecute the ſaid Appeal, and anſwer the Condemnation z and allo to 386 Treble 
Coſts. as ſhall be awarded, in caſe the ſaid Sentence or Decree ſhall be affirmed, Sc. 

And the Captors, the preſent Reſpondents, being, by Means of the faid pretended Capture ant Sentence of 
Condemnation in Poſſeſſion of the ſaid Ship and Cargo, Two Merchants of New York became bound for them, 


that the ſaid Ship and Loading, &c. ſhall be reſtored, or the Value thereof paid, to the ſaid Cornelius Janſe, in 


caſe the ſaid Sentence or Decree of Condemnation ſhall be reverſed, upon the Appeal. And thereupon the Judge 
" and, That unleſs the Appellant produces a Certificate to that Court, in Twelve Months from that Pate, that 
the Appeal is lodged, the Captors ſhould be at Liberty to proceed, as if no Appeal had been entered. 5 
In conſequence thereof the uſual Inhibition, Citation, and Monition iſſued, and the regular Steps have bern | 
i on Bchalf of the Claimant and Appellant; and the Cauſe now comes on to be heard before your Lordſhips, 
- upon the ſaid Appeal. And the Appellant humbly hopes, That zhe ſaid Sentence or Decree of Condemnation, of 
the ſaid Judge of the Vice- Admiralty Court of New York, appealed from, ſhall be reverſed ; and that the ſaid Ship 
and Goods ſhall be decreed to be reſtored, or the full and true Value thereof paid to the Appellant, with Caſts; and. 
that the Reſpondents ſhall be decreed to make Satisfaction to the ſaid Cornelius Jauſe, the Maſter of the ſaid Ship. 


and to the ſeveral Owners thereof, and of the Goods therewith ſeized, for all Loſſes and Dam ages they have luſ- 


| bained, by reaſon of the ſaid Sciaure and Condemnation thereof, for — 75 and, — ene for the following, - 


f 4 


ne L For chat! it is « fully i in "Evldence. and Pn beyond all Poſibility of "Dade, thae- the Ship Elizabeth 


3 For that by the ſeveral Ship 8 Papers « on e as well as ns the preparatory 168 * Jock alſo 8 


1 m. Fort that there | is os fulleſt = —- certain 1 Proof a the Ship a Was Souls . l ud 4 bine | SOA 
Prior Curacoa, there to deliver her outward Cargo, and to take in a Return . for the Account and . 


Galley was built at Rotterdam, fo long ſince as the Year 1742; and that ſhe has, from that Time to Do 


i the Time of the Capture, been the ole Property of Inhabicants of Holland, and Subjects of the States : 


General; and that, when ſeized, ſhe was provided with a regular Paſſport | or Sea Brief, and every other nd 


Document neceſſary to en, that the really and truly is is a Dutch 1 


fully appear, that the whole Loading, ſeized in and with the ſaid Ship, was ſhipped at Rotterdam, by 
Merchants reſiding ag _y Subjects of the * for the ſole Account of the Loaders and 85 
Freighten. : - „„ i . 85 N 


. Riſque of the F reighters, to be delivered to them at Rotterdam. 


ME + | For that there is not, among the Ship? 8 Dm. © or in the preparmtory Es xaminations, any + Prove. or r ſuſſi- 5 


cient Ground, to ſuſpect or preſume, that any Subject of the French King, or any others, Enemies f 5 
the Crown of Great Britrin, had any Share: « or Lutereſt in dhe fad 1 or Cargo, or "this: the 9 was LY 


bound to a French Settlement. Ee 


DOS That: as the Proofs that this Ship ans 8 were e inticely Dutch 8 WY were : deſtined 8 gur 8 f 


are certain and poſitive z and as the Sulpicions or Preſumptions that they were French Property, or in- 


tended for a French Settlement, are no- ways founded, but merely imaginary ; the Judge of the Vice- 
Admiralty Court of New York has done a great Injury to the Appellant and his Owners, by declaring, : 
cContrary to the Evidence, That this Ship and Cargo were French Property, and that ſhe was bound to 
Cape Francois, or ſome other French Port; and by Nr and condemning, upon this his miſtaken 

-  Opigzon, both _P and Cargo as lawful Prize... 25 VV 


1 For that! it is moſt certain has this Ship, "ROM the Time of her * Sail from Watters to 1 T ime 5 5 


her Capture, had not been at, or even attempted to put into, any French Port whatever; and as there 


does not appear to be the leaſt Mala Fides in the Maſter or his Owners; and the Ships Papers appearing to 5 


be all fair and genuine; and none having been deſtroyed or concealed; the Claimant and Appellant 


humbly hopes, that Preſumptions and Suſpicions, which are no- ways founded, ſhall not avail age inſt 


ſtrong, clear, and poſitive Evidence: And therefore, That the Sentence appealed from ſoall be — 
and the ſais 22 and Se a to the Appellant, with Oumages and E XPeNces. 5 5 


8 Yorks. 
N BETTESw ORTE. 


Lord 


7 2 er 4 41 
„ 1 e Prone 


— 


s Comrai 111 oners of Appeal in Priz be Cauſes, 


Elizabeth Galley. | 
Cornel is Janſe, Maſter. ; 


N 7 Cone + Jane; ths Mater of the ſaid 


Ship, end the C laimant thereof, ans 

of the Goeds thercin, as being the ſole | Appellant. 

Preperty ” Subiefts of the States $ 
Sefer al, ER 


. e Commander of the 


St, Geor 9⁰ 8 aleer, 
AN Þ 

Benje min Wan Sth Canter of the 
George Privateer, Captors of me 
aid 


Reſpondents. 


oF 


$2 C. / SE : for the Claimant an, 2 


3 Appellant. 


70 be Ha: at the Sno Ci pat; Whitehall, 
en the /8 * Day SH corre) £708, al 12 Clock i in 
the Forenoon. = 2 
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